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Introduction

1. The Government of the United States of America welcomes the opportunity to report to
the Committee against Torture on measures giving effect to its undertakings under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
in accordance with article 19 thereof. The organization of this initial report follows the revised
General Guidelines of the Committee against Torture regarding the form and content of initial
reports to be submitted by States parties (CAT/C/4/Rev.2).

2. This report has been prepared by the U.S. Department of State with extensive assistance
from the Department of Justice and other relevant departments and agencies of the Federal
Government. Substantial contributions were also solicited and received from interested
non-governmental organizations, academics and private citizens. The report covers the situatior
in the United States and the measures taken to give effect to the Convention through
September 1999.

3. The United States ratified the Convention against Torture in October 1994, and the
Convention entered into force for the United States on 20 November 1994. In its instrument of
ratification (deposited with the Secretary General of the United Nations on 21 October 1994), the
United States made a declaration pursuant to article 21, paragraph 1, recognizing the competent
of the Committee against Torture, on a reciprocal basis, to receive and consider a State party’s
claims that another State party is not fulfilling its obligations under the Convention. The

United States also conditioned its ratification on two reservations and a number of interpretive
understandings; these are included at annex | and discussed at the relevant portions of this repc

4. In 1992 the United States became a party to the International Covenant on Civil and
Political Rights, some provisions of which may be considered to have wider application than
those of the Convention against Torture. The initial United States report under the Covenant,
which provides general information related to United States compliance with and
implementation of obligations under the Covenant, was submitted to the Human Rights
Committee in July 1994 (see HRI/CORE/1/Add.49 and CCPR/C/81/Add.4). The United States
also ratified the International Convention on the Elimination of All Forms of Racial
Discrimination at the same time as it ratified the Convention against Torture. In February 1995
the United States signed the Convention on the Rights of the Child.

5. The United States has long been a vigorous supporter of the international fight against
torture. United States representatives participated actively in the formulation of the

United Nations Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted in 1975, and in the
negotiation of the Convention against Torture. The United States continues to be the largest
donor to the United Nations Voluntary Fund For Victims of Torture, having contributed over
$12.6 million as of August 1999. The United States Government pursues allegations of torture
by other governments as an integral part of its overall human rights policy, highlighting such
issues in its annual Country Reports on Human Rights Conditions.

6. Torture is prohibited by law throughout the United States. It is categorically denounced
as a matter of policy and as a tool of state authority. Every act constituting torture under the
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Convention constitutes a criminal offence under the law of the United States. No official of the
Government, federal, state or local, civilian or military, is authorized to commit or to instruct
anyone else to commit torture. Nor may any official condone or tolerate torture in any form. No
exceptional circumstances may be invoked as a justification of torture. United States law
contains no provision permitting otherwise prohibited acts of torture or other cruel, inhuman or
degrading treatment or punishment to be employed on grounds of exigent circumstances (for
example, during a “state of public emergency”) or on orders from a superior officer or public
authority, and the protective mechanisms of an independent judiciary are not subject to
suspension. The United States is committed to the full and effective implementation of its
obligations under the Convention throughout its territory.

7. No Government, however, can claim a perfect record in each of the areas and obligations
covered by the Convention. Abuses occur despite the best precautions and the strictest
prohibitions. Within the United States, as indicated in this report, there continue to be areas of
concern, contention and criticism. These include instances of police abuse, excessive use of
force and even brutality, and death of prisoners in custody. Overcrowding in the prison system,
physical and sexual abuse of inmates, and lack of adequate training and oversight for police anc
prison guards are also cause for concern. The national conscience was sharply challenged

in 1991 by the widely publicized beating of Rodney King by four officers of the Los Angeles
Police Department and by their subsequent prosecution by state and federal authorities. More
recently, a Haitian immigrant, Abner Louima, was brutalized by New York City policemen after
being taken into custody. Concerns about the excessive use of force by federal agents arose frc
widely publicized incidents in 1992 at Ruby Ridge, Idaho, and in 1993 in Waco, Texas; similar
charges were levelled against the Philadelphia Police Department in connection with the

May 1985 bombing of the headquarters of the radical African-American organization MOVE.

8. As a result of these and other instances, American society has renewed its efforts to
ensure that appropriate guidelines on the use of force are respected and that the prohibitions
against torture and other forms of physical, mental and psychological abuse by law enforcement
and correctional officials are observed in practice. Indeed, in 1994 the United States Congress
enacted important legislation which authorizes the Attorney-General to institute civil lawsuits to
obtain remedies for patterns or practices of misconduct by law enforcement agencies and
agencies responsible for the incarceration of juveniles. The Department of Justice is actively
enforcing this statute, as well as older laws that permit criminal prosecution of law enforcement
and correctional officers who wilfully deprive individuals of their constitutional rights, and
statutes that enable the Department of Justice to obtain civil relief for abusive conditions in state
prisons and local jails.

9. In addition, in the United States, some have voiced concerns related to other areas
covered by or related to the Convention, such as non-consensual scientific and medical
experimentation, treatment of the mentally ill and illegal immigrants in custody, and imposition
of capital punishment. These and other issues are discussed in connection with article 16.

10. Every unit of Government at every level within the United States is committed, by law as
well as by policy, to the protection of the individual’s life, liberty and physical integrity. Each
must also ensure the prompt and thorough investigation of incidents when allegations of
mistreatment and abuse are made, and the punishment of those who are found to have committ
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violations. Accomplishment of necessary reforms and improvements is a continued goal of
government at all levels. The United States intends to use its commitments and obligations
under the Convention to motivate and facilitate a continual review of the relevant policies,
practices, and institutions in order to assure compliance with the treaty.

I. GENERAL INFORMATION

11.  Torture does not occur in the United States except in aberrational situations and never as
a matter of policy. When it does, it constitutes a serious criminal offence, subjecting the
perpetrators to prosecution and entitling the victims to various remedies, including rehabilitation
and compensation. Although there is no federal law criminalizing torture per se, any act falling
within the Convention’s definition of torture is clearly illegal and prosecutable everywhere in the
country, for example as an assault or battery, murder or manslaughter, kidnapping or abduction,
false arrest or imprisonment, sexual abuse, or violation of civil rights.

A. Constitutional and legal framework

12.  The United States of America is a federal republic of 50 states, together with a number of
commonwealths, territories and possessions. The United States Constitution, including its
various amendments, is the central instrument of government and the supreme law of the land.
establishes a representative system of democratic governance at the federal level and guarantec
a republican system at the state and local levels.

13. The Federal Government consists of three separate branches: the Executive (the
President and the various executive departments and agencies), the Legislative (the United Stat
Congress, consisting of the Senate and the House of Representatives) and the Judiciary (an
independent three-tiered system of courts headed by the U.S. Supreme Court). In the federal
system, laws are enacted by the Congress, enforced by the Executive Branch through its various
departments and agencies, and interpreted and applied by the judiciary.

14. Under the United States Constitution, the Federal Government is a government of limited
authority and responsibility. Those powers not delegated to the Federal Government are
specifically reserved to the states and the people. The resulting division of authority means that
state and local governments retain significant responsibility in many areas. This allocation of
governmental responsibility has particular relevance to certain aspects of the implementation of
the Convention against Torture. For example, although there is a continually evolving and
expanding body of federal criminal law and procedure, criminal law is still largely a matter of
state competence, and the precise nomenclature, rules, procedures and punishments vary from
state to state. However, in all states, as well as at the federal level and in the commonwealths
and territories, criminal law and procedure must meet the minimum standards provided by the
United States Constitution. All individuals, regardless of nationality or citizenship, are entitled
to constitutional protection.

15. Each of the 50 constituent states has its own constitution as well, and the state
governmental structures closely parallel that of the Federal Government with separate executive
legislative and judicial branches. Essentially, each state is a sovereign entity, inherently free to
promulgate and enforce laws and policies that pertain exclusively to that state. State authority is
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limited under the federal Constitution only to the extent that the relevant authority has been
delegated to (or “pre-empted” by) the Federal Government. Thus, in addition to the adoption
and enforcement of general criminal law, the power of state government extends to nearly all
aspects of the regulation of matters internal to the state, such as the establishment and
maintenance of state courts, prisons and correctional institutions; the regulation of industries,
businesses, professions, and commerce; educational institutions; regulation of property; and so
forth.

16. Each state consists in turn of many subordinate governmental entities, including counties
(or parishes), various forms of municipal jurisdictions (cities, towns, townships, villages,
boroughs, etc.), and other types of governmental units (such as water, school, housing and fire
districts). In some instances, state and local governments have created regional authorities, for
such purposes as economic development or resource management. Nationwide there are some
87,000 local governmental units, including approximately 3,000 counties, 3,500 towns

and municipalities, and 15,000 school districts. Nine cities have populations in excess of

1 million persons; over 65 cities exceed 250,000 persons. Many of these subordinate units
exercise, in one fashion or another, a measure of the regulatory or “police power” of the state,
including in its criminal, enforcement or custodial dimensions.

17.  The same is true of other governmental levels which exist independently of the
constituent states: the District of Columbia (seat of the Federal Government); the
commonwealths of Puerto Rico and the Northern Mariana Islands; and the unincorporated
territories of American Samoa, the United States Virgin Islands, and Guam. While the specific
governmental arrangements differ, in each case duly constituted local authorities in fact exercise
criminal law enforcement authority and jurisdiction on a local basis.

18.  This complicated federal structure both decentralizes police and other governmental
authority and constrains the ability of the Federal Government to affect the law of the constituent
jurisdictions directly. Although torture and cruel, unusual or inhuman treatment or punishment
are prohibited in every jurisdiction, not every instance in which such acts might occur is directly
subject to federal control or responsibility.

19. For this reason it was considered necessary to condition United States ratification of the
Convention against Torture upon an understanding reflecting the respective competencies of the
various governmental units in regard to certain provisions of the Convention. The understanding
(full text at annex 1) states that United States obligations under the Convention shall be
implemented by the Federal Government to the extent of its legislative and judicial jurisdiction,
and otherwise by the state and local governments. With respect to those provisions which most
significantly implicate state and local authority (arts. 10-14 and 16), the Federal Government
expressly committed itself to taking measures “appropriate to the Federal system” so that, in
turn, the competent authorities of the constituent units “may take appropriate measures for the
fulfilment of the Convention”. The intent was to make clear that steps by the Federal
Government that are necessary to effect compliance at the state and local level will be consisten
with the federal structure of the domestic governmental arrangements.

20. It is important to emphasize that the “federalism” understanding does not detract from or
limit the substantive obligations of the United States under the Convention, nor does it exempt
any state or local officials from the Convention’s requirements regarding the prohibition,
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prevention and punishment of torture or cruel, inhuman or degrading treatment or punishment. |
is also important to recognize that the fundamental constitutional protections, including in
particular the prohibition against cruel and unusual punishment, operate as restrictions at all
levels of the government; all persons in the United States, regardless of their status, receive
constitutional protection, in particular the protection against cruel and unusual punishment.

21. In the United States, the rights of individuals, including those of detainees and convicted
inmates, are protected by the rule of law. Government officials generally respect and act in
accord with the relevant standards. When they do not, an independent judiciary can enforce
those rules against them. In the following discussion, this is reflected through frequent citation
to judicial decisions as well as statutes.

B. United States criminal justice system

22.  The enactment and enforcement of criminal law remains primarily a function of state and
local governments in the United States. In fact, the emphasis in the United States has
traditionally been on local law enforcement. Despite a growing body of federal law and an
expanded role for federal law enforcement agencies (especially the Federal Bureau of
Investigation or “FBI”), the majority of offences proscribed by law, the vast preponderance of
crimes committed, and the overwhelming bulk of criminal prosecutions in the United States
remain matters of state and local law and institutions. Local control helps to ensure that the
criminal justice system is (and is perceived to be) responsive to the concerns of the affected
population; it also permits states and localities to experiment with new approaches to criminal
justice issues. Local experiences have proven to be one of the great strengths of the

United States system; at the same time, the United States Constitution and federal laws
(including treaties) provide clear and effective constraints throughout the country, so that local
experimentation does not infringe fundamental rights. These factors also add rich diversity and
complexity to the United States criminal justice system.

23. Federal. At the federal level, the only crimes which the United States Congress is
expressly authorized by the Constitution to punish are piracies, felonies on the high seas,
offences against the law of nations, treason, and counterfeiting of the securities and current coin
of the United States (art. I, sec. 8, cl. 10; art. |, sec. 8, cl. 5 and 6; art. Ill, sec. 6). Nonetheless it
has long been recognized that criminal legislation may be based in the Commerce Clause, art. |,
sec. 8, cl. 3, and that Congress has inherent power to create, define and punish other crimes
whenever necessary to carrying out the responsibilities of Government (art. I, sec. 8., cl. 18).
See, e.g., Brooks v. United States, 267 United States 432 (1925); United States v. Fox

95 U. S. 670 (1878).

24.  Those crimes are set forth primarily in Part | of Title 18 of the United States Code. They
define as federal offences a range of illegal acts which pertain to functions uniquely within the
purview of the Federal Government (e.g., counterfeiting and forgery, customs, espionage, mail
or wire fraud, passports and visas), which occur on or against federal property or against federal
officials or employees in the conduct of their official duties (e.qg., bribery, graft, fraud,

obstruction of justice, assault, killing), or which are of special federal concern (e.g., aircraft
hijacking and sabotage, firearms and explosives, gambling, terrorism, piracy, kidnapping, sexual
exploitation of children). Some federal crimes are specified elsewhere in the United States Code
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(e.g., those concerning food and drug offences, monetary transactions, offences under the
Internal Revenue Code). The rules governing criminal procedure at the federal level are also se
forth in Title 18 as well as Title 28 and in the Federal Rules of Criminal Procedure. A separate
chapter of Title 18 governs international extradition.

25.  Criminal law enforcement and crime prevention programmes at the federal level

are primarily the responsibility of the Attorney-General of the United States and the

U.S. Department of Justice, which she directs. The Attorney-General is also responsible for
coordination and implementation of the Federal Government’s sizeable programmes of
assistance to state and local law enforcement authorities.

26.  There is no single national police force and no law enforcement agency with universal
jurisdiction in the United States. Some 50 separate law enforcement agencies exist at the feder:
level, employing approximately 69,000 officers or special agents authorized to carry firearms
and make arrests. The United States Government’s principal criminal investigative agency is the
FBI. lIts jurisdiction extends to all violations of federal law except those specifically assigned to
another federal agency. Several other investigative and law enforcement agencies are also four
within the Department of Justice, including the Drug Enforcement Administration, the

U.S. Marshals Service, the Federal Bureau of Prisons, and (within the Immigration and
Naturalization Service) the Border Patrol. Within the Treasury Department are the Secret
Service, the Bureau of Alcohol, Tobacco and Firearms, the Customs Service, and the
enforcement arm of the Internal Revenue Service. The Department of the Interior oversees the
National Park Service, including the U.S. Park Police, and the enforcement officers of the Fish
and Wildlife Service. Law enforcement powers are also exercised by the Federal Protective
Service (within the General Services Administration), the Postal Inspection Services, the

U.S. Capitol Police and the Diplomatic Security Service of the U.S. Department of State among
others. In addition, each of the military departments has criminal investigation organizations.

27.  Criminal prosecutions under federal law are generally initiated and directed by the offices
of the 93 United States Attorneys, which function as the regional representatives of the Justice
Department throughout the country. In some cases, the responsibility may be exercised by
officials from the Criminal or other Divisions of the main Justice Department in

Washington, D.C.

28.  Criminal cases are tried before the 94 federal courts of original jurisdiction (called

U.S. District Courts) pursuant to federal rules of evidence and criminal procedure. The right to a
jury trial in all criminal prosecutions is guaranteed by the Sixth Amendment to the United States
Constitution. Imposition of sentence upon those found guilty is a function of the courts. The
U.S. Marshals Service is responsible for providing support and protection to the federal courts,
including the protection, custody and transport of federal prisoners and the apprehension of
federal fugitives.

29. Individuals convicted of federal crimes are sentenced to the custody of the United States
Attorney-General. The Federal Bureau of Prisons, which exercises responsibility over these
convicted persons, operates 94 correctional facilities throughout the nation, including

10 penitentiaries, 54 correctional institutions, and 15 prison camps. Where individual prisoners
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are placed depends upon the severity of their offences, their criminal history, and any special
needs or requirements. As of July 1999, approximately 117,331 adults were incarcerated in
Federal Bureau of Prison facilities.

30. Federal prisoners may also be sentenced directly to privately-owned community
corrections centres, also known as “half-way houses”. These facilities are usually owned and
administered by private, non-profit service organizations (such as the Salvation Army, religious
organizations, etc.) under contract to the Department of Justice. Such facilities are administered
by professional staff and are monitored by the Federal Bureau of Prisons, which provides
training and inspects the facilities to ensure compliance with federal regulations.

31. The U.S. Parole Commission is responsible for the granting, denial and revocation of
parole for federal offenders. The Office of the Pardon Attorney, in consultation with the
Attorney-General, assists the President in exercising his authority to grant executive clemency ir
accordance with article 2, section 2 of the United States Constitution. Federal prisoners whose
crimes were committed after November 1987 must by law serve at least 85 per cent of their
sentences (except that federal life sentences must be served in full).

32. Each of the commonwealths and territories, as well as the District of Columbia, employs
its own law enforcement (police and investigative) forces. Criminal jurisdiction is vested in an
appropriate federal District Court, except in the District of Columbia, which operates its own
criminal justice system for minor offences (more serious offences - felonies - are tried in the
U.S. District Court).

33. State and local. The 50 constituent states of the Union retain broad authority to regulate
public health, safety, morals and welfare within their respective jurisdictions, including through
the exercise of criminal law. Unlike the Federal Government, they need not base the exercise of
such authority in a specific provision of the federal Constitution but derive their powers from
their own constitutions and statutes. All must nonetheless comply with the relevant rights and
protections accorded individuals under the United States Constitution.

34. Enforcement of state law is the responsibility of the state Attorney-General under the
direction of the Governor. Most criminal prosecutions, however, are in fact initiated and pursued
by public prosecutors at the county or municipal level, in state or local courts. Prosecutors may
be elected or appointed, depending on local practice. At all levels, prosecutors in the

United States enjoy a high degree of independence in the discharge of their responsibilities.

35.  While each state (except Hawaii) maintains some form of state-wide law enforcement
body (the majority denominated as highway patrol agencies, others as “state police”), these
authorities in fact exercise relatively limited jurisdiction. Virtually all of the 3,000 or so county
governments have their own independent police forces, typically directed by an elected sheriff.
There are also thousands of separate city, town and other local law enforcement agencies; near!
three quarters of the 650,000 full-time police employees in the United States work for municipal
police agencies. All told, some 15,000 separate city, county and state law enforcement agencie:
exist in the United States. Most local police departments are small; over 90 per cent employ
fewer than 50 sworn officers, and approximately half have fewer than 10.
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36. None of these law enforcement agencies operates in precisely the same manner. They
perform a variety of functions, from crime prevention and investigation to arrest and detention of
suspects, custodial and correctional duties for convicted offenders, to probation, parole and
pardon. The large number of institutions, personnel, governmental units and other structures
involved in the United States criminal justice system makes it difficult to assure that all
correctional and police officers and staff are given similar training, for example in the area of
human rights. However, the availability of the courts and the large number of lawyers
throughout the United States help to assure some degree of consistency in protecting human
rights at all levels.

37. Prosecution of state and local crimes generally takes place before a state court of genera
jurisdiction. In some states, a separate system of criminal appeals exists. Some cities operate
separate criminal courts. In every case, convicted offenders enjoy a right to seek review by the
highest state court; in many cases, there also exists a right to seek a discretionary grant of revie
from the U.S. Supreme Court. In certain circumstances, state and local criminal cases may also
be taken before federal courts through a writ of habeas corpus. In all cases, however, individual
have access to federal courts to vindicate their rights under the United States Constitution. Mos
states have parole boards to decide whether and when a prisoner may be released before the
expiration of his or her sentence (e.g., taking account of good behaviour and special
achievements). On the average, state prisoners serve approximately 41 per cent of their
sentences.

38.  State prisons are normally operated by state correctional agencies, reporting to the state
Governor or Attorney-General. In some cases they are part of the health and human services
division or the law enforcement division of the state government. Nationally, there are

some 1,375 state-operated penal institutions (including prisons, prison hospitals, half-way
houses, and work release centres).

39. Atthe regional, county and local levels, jails and other short-term detention centres are
supervised by the county or local governments where they are located. These facilities
(approximately 3,300 nationally) are generally used to confine persons upon arrest, pending
arraignment and trial, conviction and sentencing. Most are small; according to a 1988 survey,
two thirds of the local jails had daily populations of fewer than 50 inmates. County jails, as well
as county governments, are ultimately responsible to their respective state governments. In
six states the jail and prison systems are combined. In some large metropolitan areas, municipa
or city governments may also exercise correctional authority, subject to state and federal law.
Many states have systems of jail inspections to ensure that these local facilities are operated in
conformity with state standards. Some jurisdictions have undertaken “privatization” of prisons,
subject to state supervision and control.

40.  The American Correctional Association, a private non-profit organization, administers a
voluntary accreditation scheme for prisons in the United States and Canada based on standards
considered essential to good correctional management. The Federal Bureau of Prisons
voluntarily complies with these standards.

41. Military. The Congress of the United States established a separate system of military
justice for members of the United States armed forces. Service members on active duty are
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subject to the Uniform Code of Military Justice (UCMJ), a comprehensive criminal code and set
of procedures established in 1950 and found in Title 10 of the United States Code. Cases of
alleged criminal conduct covered by the UCMJ are investigated and, when substantiated,
resolved in an appropriate manner, ranging from non-judicial punishment to one of three types o
courts martial (summary, special or general). Military jurisdiction over the criminal conduct of

its members extends to acts committed on or off the military installation, regardless of whether
the member is on or off duty, and regardless of where in the world the offence takes place. With
respect to their non-military activities, active duty service members are subject to ordinary
United States criminal law and courts. The military justice system does not extend to civilians
with a few narrow exceptions (e.g., civilians serving with the armed forces in the field overseas
in time of war).

42. In a trial by court martial, the accused service member is accorded the full range of
constitutional rights, including representation by a qualified defence counsel at no charge to the
individual. Any court martial that results in a sentence of confinement for a year or more, in
discharge from the service or in capital punishment is automatically reviewed by the Service’s
Court of Criminal Appeals. Those courts, which are composed of senior military attorneys
assigned full-time as appellate court judges, examine the records of trial for both factual and
legal error. Decisions can be appealed to the United States Court of Appeals for the Armed
Forces, on which five civilian judges sit. Adverse decisions can be reviewed further by

the U.S. Supreme Court on a discretionary basis.

43. In fiscal year 1995 (1 October 1994 to 30 September 1995), the military Services (Army,
Air Force, Navy, Marine Corps and Coast Guard) conducted 1,949 general courts matrtial,

3,307 special courts martial, 1,786 summary courts martial, and 75,444 non-judicial punishment
actions.

44.  Separate correctional facilities and programmes are operated by the military services
subject to uniform rules and policies established by the Department of Defense (DoD). Pursuant
to DoD Directives, commanding officers of confinement facilities are only authorized to impose
one or more of the following administrative disciplinary measures for prisoner misconduct:
reprimand or warning; deprivation of one or more privileges; extra duties; reduction in custody
grade or classification; segregation on regular or restricted diet after medical clearance; or
forfeiture or suspension of earned good time. Members of the military who have been deprived
of their liberty are required to be treated humanely and with respect for their dignity and in a
structured behavioural environment, the fundamental goals of which are reformation and
rehabilitation.

C. Competent authorities and remedies

45.  There is in the United States no single statute, authority or mechanism by which basic
human rights and fundamental freedoms are guaranteed or enforced. Instead, the essential
protection of human rights and fundamental freedoms is afforded by the various guarantees set
forth in the federal Constitution and statutes as well as in the constitutions, statutes and law of
the several states and other constituent units. Responsible authorities thus include executive
branch officials, those with administrative authority, legislators and judges, among others. This
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diffuse structure provides extensive legal protections and a wide variety of enforcement and
remedial possibilities, ranging from criminal law enforcement, civil damage suits, and
administrative measures.

46. In consequence, responsibility for the protection and promotion of fundamental
freedoms, including freedom from torture, is shared by the various branches of government at all
levels. Inthe Federal Government, the President is responsible for enforcing the law. His chief
assistant in this task is the Attorney-General. Within the Department of Justice, the Civil Rights
Division bears principal responsibility for the effective enforcement of federal civil rights laws,
the Criminal Division and regional U.S. Attorneys Offices for prosecuting most federal crimes,
and the Bureau of Prisons for the oversight and management of federal correctional institutions.
At the state level, the elected Governor and/or Attorney-General may share responsibility with
an independent human rights commission; many local jurisdictions, including most large cities,
also have such bodies. At all levels, an independent judiciary exists to guarantee fundamental
rights, including freedom from torture, cruel and unusual punishment, equal protection and due
process, and a fair trial. Finally, the large and active community of non-governmental
organizations in the United States works constantly to ensure that abuses that occur are brought
to light and that government is responsive to the will of the people. A strong and independent
press (including print and electronic media) serves an important role in this regard.

47. In 1994, Congress enacted a new federal law to implement the requirements of the
Convention against Torture relating to acts of torture committed outside United States territory.
This law, which is codified at 18 U.S.C. § 2340 et seq., extends United States criminal
jurisdiction over any act of (or attempt to commit) torture outside the United States by a

United States national or by an alleged offender present in the United States regardless of his or
her nationality. The statute adopts the Convention’s definition of torture, consistent with the
terms of United States ratification. It permits the criminal prosecution of alleged torturers in
federal courts in specified circumstances.

48.  Any act falling within the Convention’s definition is clearly illegal and prosecutable
everywhere in the country. Because existing criminal law was determined to be adequate to
fulfil the Convention’s prohibitory obligations, and in deference to the federal-state relationship,
it was decided at the time of ratification not to propose enactment of an omnibus implementing
statute for the Convention or to adopt a single federal crime of torture.

49.  Torture has always been proscribed by the Eighth Amendment to the United States
Constitution, which prohibits “cruel and unusual punishments”. This Amendment is directly
applicable to actions of the Federal Government and, through the Fourteenth Amendment, to
those of the constituent states. See Robinson v. California, 370 U.S. 660, rel3gdens.

905 (1962); Estelle v. Gamble, 429 U.S. 97 (1976). While the constitutional and statutory law of
the individual states in some cases offers more extensive or more specific protections, the
protections of the right to life and liberty, personal freedom and physical integrity found in the
Fourth, Fifth and Eighth Amendments to the United States Constitution provide a nationwide
standard of treatment beneath which no governmental entity may fall. The constitutional nature
of this protection means that it applies to the actions of officials throughout the United States at
all levels of government; all individuals enjoy protection under the Constitution, regardless of
nationality or citizenship.
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50. Every state constitution also contains detailed guarantees of individual liberties, in most
cases paralleling the protections set forth in the federal bill of rights. For example, nearly all
state constitutions expressly forbid cruel and unusual punishment (including acts constituting
“torture”) and guarantee due process protections no less stringent than those in the federal
Constitution. The constitutions of 33 states also contain specific protections against
unreasonable searches and seizures; only two state constitutions lack explicit protection against
self-incrimination in criminal cases; and only five lack double jeopardy clauses. Even in such
cases, however, defendants are not deprived of the protections afforded by the federal
Constitution: United States constitutional protections are applicable throughout the

United States, and the constitutional due process provision is broadly construed by the courts. |
some cases, state law guarantees rights not explicitly recognized by the federal Constitution
(such as privacy, education or access to courts), the protections afforded by state law sometime
exceeds those required by the federal Constitution.

51. Remedies. United States law provides various avenues for seeking redress, including
financial compensation in cases of torture and other violations of constitutional and statutory
rights relevant to the Convention. Besides the general rights of appeal, these can include any of
the following, depending on the circumstances:

» Seeking a writ of habeas corpus, which guarantees judicial review of the reasons for and
conditions of detention and ensures that a person who believes his or her detention
violates constitutionally protected rights has access to an independent and impartial court
for a determination of its propriety;

* Filing criminal charges, which can lead to investigation and possible prosecution;

» Bringing a civil action in federal or state court under the federal civil rights statute,
42 U.S.C. § 1983, directly against state or local officials for money damages or injunctive
relief;

» Seeking damages for negligence of federal officials and for negligence and intentional
torts of federal law enforcement officers under the Federal Tort Claims Act, 22 U.S.C.
§ 2671 et seq., or of other state and municipal officials under comparable state statutes;

» Suing federal officials directly under provisions of the United States Constitution for
“constitutional torts”, see Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971),
and_Davis v. Passman, 442 U.S. 228 (1979);

» Challenging official action or inaction through judicial procedures in state courts and
under state law, based in statutory or constitutional provisions;

» Seeking civil damages from participants in conspiracies to deny civil rights under
42 U.S.C. § 1985;

» Bringing civil suits for damages based on international legal prohibitions against torture
under the Alien Tort Claims Act, and the Torture Victims Protection Act, 28 U.S.C.
8 1350, and note;
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» Pursuing administrative remedies, including proceedings before civilian complaints
review boards, for the review of alleged police misconduct;

» The Federal Government may institute civil proceedings under the Pattern or Practice of
Police Misconduct Provision of the Crime Bill of 1994, 42 U.S.C. § 14141, to eliminate
patterns or practices of misconduct by law enforcement agencies and their parent
organizations. Similarly, the Federal Government may institute administrative and civil
proceedings against law enforcement agencies receiving federal funds who discriminate
on the basis of race, sex, national origin, or religion;

* Individuals may bring administrative actions and civil suits against law enforcement
agencies receiving federal funding that discriminate on the basis of race, sex, national
origin, or religion, under the federal civil rights laws. See 42 U.S.C. § 2000d (Title VI)
and 42 U.S.C. § 3789d (Safe Streets Act);

* Inthe case of persons in detention, the Federal Government may institute proceedings
under the Civil Rights of Institutionalized Persons Act, 42 U.S.C. § 1997, to eliminate a
pattern or practice of abuse in any state prison, jail or detention facility.

52. lllustrative cases. Within the Federal Government, the Civil Rights Division of the
Department of Justice is the primary institution responsible for enforcing federal civil rights
statutes. While its duties are much broader, the Division, and in particular its Criminal Section,
does investigate and prosecute incidents of misconduct of local, state and federal law
enforcement officials. The Criminal Section receives some 8,000-10,000 complaints annually,
conducts or coordinates some 3,000 investigations, and files charges in 40-50 criminal cases.
Allegations of official misconduct constitute the majority of all complaints reviewed by the
Section. In addition, the Special Litigation Section investigates and brings civil actions to
eliminate patterns or practices of law enforcement misconduct. The Section is currently
investigating complaints against a number of police departments and sheriff's offices and has
filed civil suits resulting in court-enforceable agreements to eliminate systemic misconduct with
several law enforcement agencies.

53. Examples of recent activity relevant to the prohibition of torture and cruel, inhuman or
degrading treatment under the Convention against Torture include the following:

* InJanuary 1995, a sheriff in Gulf County, Florida was convicted of using his position to
coerce five female inmates to engage in sexual acts with_ him. United States v. Harrison,
N.D.Fla.

* InJune 1996, a foreman at the Federal Correctional Institute in Danbury, Connecticut
was charged with engaging in a long-term sexual relationship with an inmate; that
employee was subsequently convicted of sexual abuse of a ward under 18 U.S.C.

§ 2243(b).

* In February 1997, the former warden of the Pearl River County jail pleaded guilty to
sexually abusing women prisoners in his custody.
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* In April 1996, a New Orleans, Louisiana police officer and two other individuals were
convicted of conspiring to murder a woman who witnessed the police officer beating a
young man. The day after she reported the beating incident to the police department’s
Internal Affairs Division, the woman was shot to death while standing on a street corner.
The police officer and one civilian defendant were convicted. United States v. Davis,
E.D.La.

* In Texas, a Galveston police officer was sentenced to 15 years in prison after being
convicted of repeatedly coercing women into engaging in sexual acts by threatening them
with jail or physical harm._United States v. Sanchez, S.D. Texas, 1994.

* A Bureau of Indian Affairs officer was sentenced to 30 months in prison after pleading
guilty to raping a young Indian woman when she was being detained at a BIA detention
facility in Arizona. United States v. Wescogame, D. Arizona, 1993.

* In March and May 1999, the Department of Justice settled lawsuits against the States of
Arizona and Michigan that were brought under the Civil Rights of Institutionalized
Persons Act of 1980; the lawsuits alleged that female inmates in Arizona and Michigan
prisons were being subjected to improper sexual conduct by correctional officers,
including rape, sexual assault, and unlawful invasion of privacy.

» Eleven correctional officers at a Mississippi state penitentiary were charged in April 1994
in the beating of an escaped inmate when he was recaptured and handcuffed. The inmat
was kicked a dozen times, thrown into the back of a pick-up truck and hit several times in
the head, face and shoulder with guns. He suffered several lacerations and a severed
artery. Six of the defendants pled guilty. The trial of the remaining five defendants
resulted in two convictions and three acquittals.

* In May 1995, a former INS detention enforcement officer at the INS’s Krome Processing
Service Center pleaded guilty to beating a detainee. The detainee had been knocked
unconscious and received lacerations to his face as well as bruises to his stomach.
United States v. Calejo, S.D.Fla.

* In August 1997, four New York City police officers were charged with brutalizing
Abner Louima, a Haitian immigrant, in Brooklyn. Two were accused of beating the
victim on the way to the station house following his arrest during a scuffle outside a
Flatbush nightclub; the other two were accused of assaulting him with a toilet plunger in
the station house bathroom. Initially charged under state sexual abuse and assault laws,
the latter were subsequently prosecuted under federal civil rights law, which permits a
more severe punishment. All were suspended from duty. To date, one officer has
pleaded guilty to beating and sodomizing Louima, and another was convicted of
conspiracy to sodomize and of civil rights violations. Two additional officers are
awaiting trial on obstruction of justice charges.

* In May 1991, members of the Los Angeles Police Department were videotaped beating a
motorist, Rodney King, who had been detained for a traffic violation and was alleged to
be resisting arrest. Many said the incident exemplified the use of excessive force by
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police against black and Latino citizens. Following the acquittal of four officers in a
Los Angeles county court on state charges, two of the four were convicted in a federal
prosecution of criminal violations of the victim’s civil rights. The victim has also
obtained a court award of civil damages and compensation.

In April 1997, a Federal District Court entered a consent decree between the

United States and the City of Pittsburgh and the Pittsburgh Bureau of Police resolving the
United States’ allegations that the Police Bureau had engaged in a pattern or practice of
using excessive force and had conducted improper searches and seizures. The consent
decree requires the Bureau to institute comprehensive reforms in police supervision,
training, discipline, and the manner in which it investigates public complaints of police
misconduct.

A similar consent decree was entered in Federal District Court in September 1997
between the Federal Government and the City of Steubenville, Ohio, and the Steubenville
Police Department resolving allegations that the Police Department had been engaged in
a pattern or practice of using excessive force and engaging in improper searches and
seizures.

In June 1996, the United States entered a settlement agreement with the Iberia Parish,
Louisiana Sheriff's Department, requiring the department to cease using inhumane
restraint techniques on detainees.

Prisoners at the D.C. Department of Corrections Occoquan Facility, part of Lorton
Prison, filed a class action challenge in federal court regarding the conditions of their
confinement. Following a trial in 1989, the court ruled in their favour, describing the
prison as dangerously understaffed. In December 1995 the situation had grown still
worse, prompting an additional judicial finding that the prison was suffering from a
“non-functional disciplinary system”, rampant drug use and weapons possession,
violence against both staff and prisoners, and other conditions requiring the appointment
of specially appointed officers to address the prevailing “culture of violence and inmate
control”.

In July 1998 the Department of Justice notified the City of Columbus, Ohio of its intent
to file a civil lawsuit alleging that the Columbus police are engaging in a pattern or
practice of excessive force, false arrests, and improper searches and seizures; the
Department and the city currently are conducting pre-suit settlement negotiations.
Similarly, in April 1999 the Department of Justice notified the State of New Jersey of its
intent to file a civil suit alleging that State Police officers are engaging in a pattern or
practice of conducting discriminatory traffic stops; the Department and the State are
currently conducting pre-suit settlement negotiations.

In March 1998 the United States entered into a comprehensive settlement agreement witl
the State of Georgia to resolve the United States’ investigation of unlawful conditions of
confinement at 31 juvenile correctional facilities in the State. The settlement requires the
State to develop and implement remedial plans in numerous areas, including protection
from harm, medical care, and mental health care. In December 1997 the United States
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similarly entered into a consent decree with the Commonwealth of Puerto Rico to resolve
the United States’ lawsuit challenging conditions of confinement in 20 juvenile facilities

in Puerto Rico. In November 1998 the United States filed suit against the State of
Louisiana concerning four juvenile facilities in that state, and interim, partial agreements
with the state have been reached.

* Inthe past several years, the United States has entered into consent decrees and
settlements to obtain remedies for deficient conditions at numerous other prisons and
local jails around the country, including a Montana State men'’s prison; facilities in the
Territory of Guam and the Commonwealth of the Northern Mariana Islands; and jails in
Maricopa County (Phoenix) and Gila County, Arizona, and Clay County and Dooly
County, Georgia.

D. Treaties and the United States legal system

54, In addition to the Convention against Torture, the United States is party to a number of
treaties concerning the protection of human rights. In 1992 the United States adhered to the
International Covenant on Civil and Political Rights, article 7 of which sets forth the basic
protection of all against torture and other cruel, inhuman or degrading treatment or punishment.
The United States has also ratified the Convention on the Elimination of All Forms of Racial
Discrimination and has signed the Convention on the Elimination of All Forms of Discrimination
Against Women and the Convention on the Rights of the Child.

55. Under article VI, cl. 2, of the United States Constitution, duly ratified treaties become

part of the “Supreme Law of the Land”, equivalent in legal stature to enacted federal statutes.
Accordingly, to the extent of any inconsistency, they may displace previously adopted state and
federal law and may be displaced by subsequently adopted federal law. Where they touch on
matters previously within the purview of state and local government, they may also serve to
“federalize” the issue, thus affecting the allocation of authority between the states and the centra
government.

56. In United States practice, provisions of a treaty may be denominated
“non-self-executing”, in which case they may not be invoked or relied upon as a cause of action
by private parties in litigation. Only those treaties denominated as “self-executing” may be
directly applied or enforced by the judiciary when asserted by private parties in the absence of
implementing legislation. This distinction derives from the U.S. Supreme Court’s interpretation
of article VI, cl. 2, of the Constitution. See Foster v. Neilson, 27 Pet. 253, 314 (1829). The
distinction is one of domestic law only; in either case, the treaty remains binding on the

United States as a matter of international law.

57. Even where a treaty is “non-self-executing”, courts may nonetheless take notice of the
obligations of the United States thereunder in an appropriate case and may refer to the principle:
and objectives thereof, as well as to the stated policy reasons for ratification. See, e.g., Sale v.
Haitian Centers Council, 509 U.S. 18%94).

58.  Generally, when necessary to carry out its treaty obligations, and in particular when
existing domestic law must be conformed to the requirements of the treaty, the United States
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will, as a matter of domestic procedure, enact implementing legislation. This was the case, for
example, with the Genocide Convention (for which implementing legislation is codified at

18 U.S.C. 88 1091-93). Where domestic law already makes adequate provision for the
requirements of the treaty and is sufficient to enable the United States to meet its international
obligations, the United States does not generally believe it necessary to adopt implementing
legislation.

59. Inthe case of the Convention against Torture, as noted above, implementing legislation
was adopted with respect to the obligations imposed by article 5 concerning jurisdiction over
extraterritorial acts of torture by United States citizens and by others “found” in the United States
whom it does not extradite. In addition, the obligations of article 3 (“non-refoulement”) have
been effectively implemented through federal administrative process and procedure and
regulations. See 22 C.F.R. Parts 3, 103, 208, 235, 238, 240, 241 and 253, reprinted in 64 Fedel
Register 33 at 8478-8496 (19 February 1999) (INS regulations); 22 C.F.R. Part 95, reprinted in
64 Federal Register 38 at 9435-9437 (26 February 1999) (Department of State regulations).

60. Non-self-executing declaration. More generally, however, the United States considered
existing law to be adequate to its obligations under the Convention and determined that it would
not be appropriate to establish a new federal cause of action, or to “federalize” existing state
protections, through adoption of omnibus implementing legislation. For those reasons, in its
instrument of ratification, the United States declared the substantive provisions of the
Convention (arts. 1-16) to be “non-self-executing”. Thus, as a matter of domestic law, the treaty
in and of itself does not accord individuals a right to seek judicial enforcement of its provisions.
However, this declaration in no way limits or circumscribes the international obligations of the
United States under the Convention.

61. Judicial reference to the Convention. The Convention against Torture has been cited anc
referenced in a number of federal judicial proceedings to date, including, inter alia, the following
decisions:_Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995) (suit by expatriate
Guatemalans against the former Minister of Defense of Guatemala under the Alien Tort Claims
Act and Torture Victims Protection Act); Kadic v. Karazdic, 70 F.3d 232 (2d Cir. 1995) (suit by
Bosnians against the self-proclaimed president of Bosnia-Herzegovina for torture, genocide and
other crimes under TVPA and ATCA); Siderman de Blake v. Republic of Argentina, 965 F.2d
699 (9th Cir. 1992) (suit by Argentinian family against the Government of Argentina for torture);
In Re Estate of Ferdinand E. Marcos, 25 F.3rd 1467 (9th Cir. 1994), see also 94 F.3d 539 Cir.
1996) (suit under ACTA against former Philippine President Marcos alleging torture and other
cruel, inhuman and degrading treatment